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History of UNDRIP (IBA 2011)

e 1984: Working Group on Indigenous
Populations (WGIP) began drafting
UNDRIP—took >20 years

e 1989: Int’l Labour Organization
Convention No. 169, Concerning
Indigenous & Tribal Peoples in
Independent Countries—right to self
determination within nation states;
FPIC for resettlement—not ratified by
Canada

e 1994: first draft approved by Sub-
Commission on Prevention of
Discrimination & Protection of Minorities




HIStOFy Of UNDRIP (cont’d)

e 1995: Commission on Human Rights
established Intersessional Working
Group to finalize UNDRIP

WG spends 11 years revising
e 2006: Human Rights Council approves

e 2007: Passed in General Assembly
(144 in favour; Australia, Canada,
New Zealand & US opposed)

e 2010: Canada issues Statement of
Support




UNDRIP — “Monumental”

e Created with rights holders
themselves

or... Toothless tiger?

e Soft law, not legally binding

e Built on premise of nation
state’s sovereignty—
Interpreted through national
laws



UNDRIP ACKNOWLEDGES
RIGHTS TO:

e Self-determination & Indigenous
Institutions

e Life, integrity & security
e Culture, religious & linguistic identify

e Education, public information &
employment

e Participate in decision making and
Free, Prior, & Informed Consent

e Economic & social rights
e |ands, territories, & resources



1.

Indigenous peoples have right to determine &
develop priorities & strategies for development or
use of their lands or territories & other

resources.

States shall consult & cooperate in good faith
with Indigenous peoples concerned through their
own representative institutions to obtain their
free & informed consent prior to the approval of
any project affecting their lands or territories &
other resources, particularly in connection with
development, utilization or exploitation of
mineral, water or other resources.

States shall provide effective mechanisms for just
& fair redress for any such activities, &
appropriate measures shall be taken to mitigate
adverse environmental, economic, social, cultural
or spiritual impacts.



Free, Prior & Informed Consent—

CONSENT

A new approach?

Consent is given without coercion, intimidation, or
manipulation.

Consent is sought before every significant stage of
project development.

All parties share information, have access to information
in a form that is understandable, and have enough
information and capacity to make informed decisions.

The option of supporting or rejecting development that
has significant impacts on Aboriginal lands or culture.




FPIC Support Growing

e In Canada frustration with provinces’
narrow interpretation of Duty to
Consult & Accommodate

e Consent not required

e Onus on Indigenous peoples to prove
Infringement of rights

e Failure to “substantially address”
Indigenous concerns

e FPIC a means to strengthen
negotiations between provinces &
Indigenous peoples?
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FPIC Support Growing

e 2012-13: Private & non-governmental
support for FPIC: International
Finance Corporation Performance
Standards, Forest Stewardship
Council, Internat’l Council on Mining &
Metals

e 2014: Supreme Court Tsilhquot’in—
Aboriginal Title proved; consent
required

e 2015: New Prime Minister Justin
Trudeau declares Canada will
Implement UNDRIP




FPIC Support Growing

e Alberta’s commitment to review all laws
& policies in light of UNDRIP & FPIC

Deadline Feb 1, 2016

* “It's not something that’s happening
overnight,” said Notley. “We sent a
letter to ministers about UNDRIP to
evaluate the work that they do and
come back to us to report on what's
already aligned, what can be improved
and whether there are problem areas

that are potentially in conflict.” @pn, sept.

15, 2015, http://aptn.ca/news/2015/09/15/its-not-something-that-
happens-overnight-alberta-premier-asks-indigenous-peoples-to-be-
patient-while-government-works-on-promises/)
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Indigenous Support in Canada

“Our organizations are deeply concerned by the continued
opposition to FPIC by some states. There appear to be
Increasing efforts to undermine or roll back this vital
human rights standard. At the time of its endorsement of
UNDRIP in Dec 2010, the US indicated that FPIC calls for “a
process of meaningful consultation with tribal leaders, but
not necessarily ... agreement ..., before the actions
addressed In those consultations are taken.” In May 2011,
at the Commission on Sustainable Development’s Working
Group on Mining, Canada, Australia, New Zealand & the
United States asked for deletion of “free, prior and
Informed consent” regarding indigenous & local

communities.” (it Statement to UNPFII, 2011,
Vhttp://www.ubcic.bc.ca/News_Releases/UBCICNews05191101.html#axzz3ySPd8ITX) 1
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